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TAXATION OF TRUSTS:

THE NEW FRENCH TAX RULES

The first finance law for 2011 passed by the French Parliament last July, has 
introduced a new system of taxation applicable to trusts and new reporting obligations 
for trustees.

The new provisions are intricate and more guidance from the French tax authorities is 
expected. It is, however, critical to understand their actual and potential implications 
on settlors, trustees and beneficiaries since the deadline for filing is August 31, 2012.

I. Overview of the previous tax treatment

Prior to the 2011 finance law, French law did not provide general principles for the taxation 
of trusts since the concept of a trust is unknown under Civil law. 

The splitting of an asset's possession between legal ownership and equitable interest has no 
equivalent in the French system under which every asset has to have an owner.

Therefore, trusts do not fall under any existing legal concept of French law. French Courts 
and tax authorities have tried, over the years, to solve this issue in a pragmatic way by 
analyzing on a case per case basis, the practical effects of each trust in an attempt to qualify 
it and to apply to it the rules of more familiar French concepts.

1. Personal income tax

Although trusts are not recognized by French domestic law, a few tax provisions deal with 
income generated by a trust when received by a French tax resident.

For example, article 120 of the French Tax Code provides that income derived from trusts is 
deemed to be foreign source securities income (interest and dividend) no matter the nature 
of the assets placed in the trust.



2

2. Inheritance and gift duties

Under French tax law, registration duties are levied on free transfers at rates which vary 
according to the value of the assets transferred and the family relationship between the 
transferor and transferee.

In case of a revocable trust, the Courts have held that assets placed in a trust were still part 
of the settlor’s property and therefore, their transfer to the trust did not give rise to gift 
duties.

In the case of an irrevocable trust where the beneficiaries were not the settlors, the French 
Supreme Court held that the transfer of the assets to the beneficiaries at the time of the 
settlor’s death was a free transfer subject to inheritance duties.

Notwithstanding these practical solutions decided by French judges a lot of uncertainty 
remained.

3. Wealth tax

The Supreme Court held that the settlor of a US trust was deemed the owner of the assets 
placed in the revocable and non-discretionary trust since:

- the trustees held the assets to the benefit of the settlor and had to pay that person the 
income generated by the assets as well as any part of the principal, without any 
limitation, upon the settlor’s written request;

- the trust deed was revocable at any time;
- the settlor could require that all or part of the portfolio be liquidated and the 

liquidation price paid to him, or that the securities be delivered to him.

In this case, the settlor had to include the securities placed in the trust in his wealth tax basis.

When the trust was irrevocable and discretionary, neither the beneficiary nor the settlor 
could be considered as the owner of the assets. As such, these assets were excluded from 
their wealth tax basis.

Given the difficulties to qualify trusts under French law, the tax evasion possibilities that 
they offered and their persistence in the French tax landscape, French tax authorities have 
decided to introduce specific taxation rules which, in many cases, ignore the reality of the 
trust relationship.
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II. New taxation regime and reporting requirements

1. Tax definitions 

French law provides for a general definition of the settlor but not of the trustee, although the 
trustee may, in certain circumstances, be liable for the payment of the tax and is subject to
significant filing obligations.

1.1 Initial settlor

The initial settlor is either (i) the individual who establishes the trust or (ii) in cases when the 
trust is established by an individual acting as a professional or by a corporate entity, the 
individual who transfers the assets or the rights to the trust.

The objective of the law is to deal with cases where the apparent settlor acts in practice on 
behalf of an individual who is the “real” settlor e.g. the case of a financial establishment first 
placing a nominal amount into the trust, such investment being followed by a transfer of 
assets to the trust made by its client. In these cases, the settlor is the client instead of the 
financial establishment.

1.2 Tax settlor

In order to cover cases of generation – skipping trusts where the initial settlor’s death does 
not entail any transfer of ownership of the assets placed in the trust to the beneficiaries
(i.e. “dynasty trusts”), article 792-0 bis, II, 3 of the French tax law provides, for registration 
duties and wealth tax purposes only, that the beneficiary of the trust is deemed to be, in this 
case, the settlor (“fiscal settlor”).

The beneficiary of the trust is also a fiscal settlor when the initial settlor of the trust died 
before the law came into force. The law indicates that in this case, no taxation is to be 
retroactively due by the beneficiary who becomes the fiscal settlor.

2. Rules applicable to gift and inheritance duties

Entirely new rules have been introduced for the taxation of free transfers of assets via trusts. 

These rules are applicable as of July 31, 2011. They provide for the application of 
registration duties (i.e. gift and inheritance duties) on free transfers whenever these transfers 
qualify as gifts or transfers on demise under French tax law. When, on the contrary, these 
transfers do not qualify as such, the assets, rights and accrued income placed in the trust are 
subject to registration duties at the time of the settlor’s death, whether these assets, rights 
and accrued income are either immediately transferred to the beneficiaries or maintained in 
the trust.

2.1 Territoriality rules

Registration duties on gifts and transfers on demise (i.e. free transfers) are due on:
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- all assets and rights (as well as the income they generate), whether French or 
foreign, when (i) the settlor is a French tax resident or (ii) the beneficiary of the 
trust is a French tax resident at the time of the transfer and has been a French tax 
resident for at least six years over a period of ten years preceding the transfer;

- on French assets only, in all other cases.

2.2 Transfers which qualify as gifts or transfers on demise under French tax law

In this case, common rules applicable to free transfers apply. Duties are computed on the 
market value of assets and rights transferred at a rate dependent on the degree of relationship 
between the settlor and the beneficiary.

In case of a transfer on demise, assets received as beneficiary of the trust are added to those 
received as the settlor’s heir.

2.3 Other transfers

New specific rules consider that the settlor’s death automatically entails a transfer. 

A distinction is made between the three following cases:

a) Case 1: where a specific part of the trust estate is transferred to a determined 
beneficiary

In this case, the transfer is subject to registration duties at the rates depending on (i) the 
amount of the transfer and (ii) the existing family link between the deceased settlor and the 
beneficiary e.g. from 5% to 45% between parents and children or up to 60% between non 
parents.

b) Case 2: where a specific part of the trust estate is transferred in its entirety to the 
settlor’s descendants

Registration duties on these transfers are levied at the highest rate applicable to transfers in 
direct line i.e. 45%.

c) Case 3: all other cases

If at the time of the settlor’s death, the assets remain in the trust, or if there is a collective 
passing on including individuals who are not heirs of the deceased settlor, the taxation rate is 
the one applicable between collaterals or non-parents, i.e. currently 60%, the highest rate of 
taxation. For example, if all the beneficiaries are the settlor’s children but one, the 60% rate 
applies to all of them.

2.4 Payment of registration duties

In case 1, registration duties are payable by the beneficiary.
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In cases 2 and 3, registration duties are payable by the trustee within 6 months following the 
settlor’s death if the death occurred in France, one year in all other cases.

If duties are not paid and the trustee is located in a state or territory that has not signed a 
treaty with France on the exchange of information for tax purposes (“a Non-Cooperative 
State or Territory”), all the beneficiaries of the trust are jointly responsible for the payment.

2.5 Exception to the aforementioned rules

Registration duties payable under Cases 2 and 3 above are due at the highest rate of 60% 
when:

- the trustee is located in a Non-Cooperative State or Territory, or
- the trust is established after May 11, 2011 by a settlor whose tax domicile is located 

in France.

The taxation rate of 60% applies notwithstanding the family relationship between the settlor 
and the beneficiary and whether or not there is a transfer of a determined part of the estate or 
a global transfer. 

2.6 Summarized table

The following table summarizes the abovementioned principles:

Qualification Taxation

Transfer of 
assets

Gifts or inheritance Standard gift and inheritance duties

No gift, no inheritance:

- in case of defined share or 
beneficiary

- in case of defined share 
attributable to several 
descendants

- in other cases

Inheritance duties are levied:

- at a rate depending on the 
family relationship,

- at the rate of 45%,
- at the rate of 60%.

Assets remaining in the trust after the settlor’s death 60% registration duties

Trustees subject to the law of a Non-Cooperative State or 
settlor domiciled in France at the time the trust is 

established after May 11, 2011
60% registration duties
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III. Rules applicable to wealth tax

Article 885 of the French Tax Code provides that wealth tax is levied on the net (i.e. after 
deduction of debts) market value of all assets and rights belonging to the taxpayer as of 
January 1st of each year of taxation.

The problem is to determine who is the owner, under French tax law, of the assets and rights 
placed in a trust.

In order to solve this issue, article 14 of the first amending finance bill simply provides that 
all assets and rights are to be included in the settlor’s estate (real settlor or “fiscal” settlor).

3.1 Principle

Assets and rights placed in a trust as well as any accrued income are taxed for their fair 
market value as of January 1st of each year of taxation, either at the initial settlor’s level or at 
the beneficiary’s level when said beneficiary is a deemed settlor for tax purpose (see above 
2.1.2). Whether the trust is discretionary or revocable, is not relevant.

Therefore, no matter what is provided in the trust deed, the assets and rights placed in the 
trust will never be included in the beneficiary’s wealth tax basis, unless the beneficiary is 
also a tax settlor.

According to French territoriality rules and subject to the applicable double tax treaty:

- if the settlor is a French tax resident, all assets placed in the trust are subject to 
wealth tax, no matter where they are located;

- if the settlor is a non-French tax resident, French assets only (to the exclusion of 
financial investments) are subject to wealth tax.

3.2 Exemption for charitable trusts

A special exception to the abovementioned tax principle is provided for charitable trusts
when the following conditions are met:

(a) the exclusive beneficiaries of the trust are non-profit charitable organizations
(b) the trust is revocable, and
(c) the trustee is subject to the law of a state or territory which has signed a treaty with 

France on administrative assistance to fight against fraud and tax evasion.
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IV. New specific tax of 0.5% of non-declared assets

4.1 Principle

As of January 1st, 2012, a specific levy is due at the rate of 0.50% on the market value of 
assets or rights placed in a trust that are not regularly declared to the French tax authorities 
for wealth tax purposes.

The territoriality rules are those applicable to wealth tax i.e. French tax residents are liable 
on their worldwide assets while non-French tax residents are only liable on assets located in 
France. Furthermore, financial investments are specifically exempted.

It should be noted that due to its specific taxable basis and rate, it is our understanding that 
this tax would not be deemed covered by double tax treaties, even by the few treaties signed 
by France which deal with wealth tax.

The scope of this deterrent tax is broader than wealth tax since its basis includes assets 
which are exempted from wealth tax, such as professional assets or works of art, and no tax 
threshold applies.

It is due by June 15 of each year of taxation by the trustee. In case of failure to pay, the 
settlor and the beneficiaries, other than those who have regularly declared the assets or rights 
for wealth tax purposes, as well as their heirs, are jointly liable.

This specific tax is an alternative to wealth tax i.e. it does not apply when wealth tax is 
levied on assets that are regularly declared; if the assets placed in a trust are revealed to the 
French tax authorities during a tax audit, they are not deemed regularly declared and in this 
case the specific tax applies together with wealth tax.

4.2 Exception for charitable trusts and pension trusts companies

The specific tax is not due on assets and rights placed in a charitable trust (complying with 
the conditions set under paragraph 3.2 above) or else, in a trust that manages the pension 
rights acquired, in conformance with a professional activity, by the beneficiaries, within the 
framework of a pension plan set up by a company or a company group, provided in both 
cases, that the trustee is subject to the law of a state or territory which has signed a treaty 
with France on administrative assistance to fight against fraud and tax evasion.

V. Filing obligations

5.1   Who is responsible and when

Article 1649 AB of the French Tax Code provides that the trustee must disclose the 
provisions of a trust to French tax authorities and must file an annual return indicating the 
fair market value as of January 1st of each year of the assets and rights placed in the trust.
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These filing requirements apply whenever one of the following conditions is met:

- the settlor is a French tax resident, or 
- one of the beneficiaries is a French tax resident, or
- one at least of the assets or rights placed in the trust is located in France (with the 

exception, under certain conditions, of financial investments).

5.2 Returns to be filed

The trustee must file:

- a declaration for existing trusts as of July 31, 2011 indicating their terms i.e. the 
contractual rights and, if necessary, any complementary conditions relating to the 
functioning of the trust;

- a declaration relating to the establishment of trusts as from July 31, 2011
- a declaration on the modification or the dissolution of the trust as from

July 31, 2011
- a declaration of the fair market value as of January 1st of the assets, rights and 

accrued income falling under the scope of the specific levy mentioned under 
paragraph 4 above.

Practical issues linked to these filing obligations should be dealt with in a decree to be 
published.

5.3 Penalty in case of failure to declare

Failure to comply with these filing obligations gives rise to a penalty equal to the greater of 
euros 10,000 or to an amount equal to 5% of the assets, rights and accrued income of the 
trust.

The high rate of the penalty as well as its extensive basis (which includes all the assets of the 
trust no matter where they are located and whether or not they are subject to wealth tax) is 
definitely a strong incentive for the complete disclosure of trusts to the French tax 
authorities.

***

June 1st, 2012


